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In the field of human rights – as in politics more generally – Idealism and Realism always 
trigger a violent pendulum movement.1 If ideals dominate, policy goals may not be reached; 
worse they could be distorted. If only Realism – even Real Politik – informs policy 
development and implementation, it could appear harmfully cynical and damage normative 
progress. This article aims, using comparative law, to propose some improvements in the 
appointment process of members of the Inter-American Commission and Court of Human 
Rights. The two extremes of Idealism and Realism often appear in the analysis: the former 
has helped me to propose some bold (or extreme) ideas; the latter reminded me that, very 
often (even in law), the “Best is the enemy of the Good”. At the end of the day, I have tried, 
when presenting a few proposals, to strike a happy medium… 

 
The independence and impartiality2 of the Judiciary have always been under scrutiny; 

many scholars have tried to identify what ensures the independence of domestic judges; since 
the inception and multiplication of international judicial bodies,3 scholars have explored this 
new area of research at the international level. 4  Many factors – institutional, financial, 
procedural, legal – contribute to ensuring the independence as well as the impartiality of 
international judges. National and international processes to select and nominate candidates is 
one of them. With the impressive growth of international judicial bodies, an extensive legal 

∗ I would like to warmly thank Paolo G. Carozza and Doug Cassel for their kind invitation to participate in a 
very creative, vivid and fruitful “seminar-retreat” at the University of Notre Dame at the end of March 2014 
concerning ‘The future of the Inter-American System of Human Rights’. This article is the result of the 
reflections expressed on this occasion; all shortcomings are mine. I would also like to warmly thank Claire 
Callejon for her excellent translation work. 
1 This title is borrowed from Christian Tomushat’s book, Human Rights. Between Idealism and Realism (Oxford, 
2008). I think these two kinds of extremes (idealism and realism) are inherent to scholars’ work on law and more 
precisely about human rights law. It is always difficult to strike a good balance. 
2 Independence and impartiality are not identical concepts. The former refers to the capacity of a body to resist 
possible external pressures, to take decisions free from the interference of other kind of actors; the latter refers to 
the ability to take a decision free from any kind of bias; it concerns, more precisely, the capacity of a judge 
during a trial, to be as “neutral” as possible. See the legal definitions in the Dictionnaire de droit international 
public edited under the direction of Jean Salmon, Bruxelles, Bruylant, 2001 (pp.562 et 570). 
3 See, amongst an extensive literature, the congress of the French Society of International Law (SFDI), La 
Juridictionnalisation du droit international, Paris, Pedone, 2003. 
4 L. R. Helfer, A-M. Slaughter, “Toward a Theory of Effective Supranational Adjudication”, 107, Yale Law 
Journal, 1997, pp. 273-391. ; R. Mackenzie, P. Sands, “International Courts and Tribunals and the Independence 
of the International Judge”, 44, Harvard International Law Journal, 2003, pp. 271-285 ; H. Ruiz-Fabri, J-M. 
Sorel (dir.), Indépendance et impartialité des juges internationaux, Paris, Pedone, 2010, 302 p. (Col. 
Contentieux international) ; D. Shelton, “Legal Norms to Promote the Independence and Accountability of 
International Tribunals »,  
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literature – including reports by independent bodies like the Institut de droit international5 – 
have constantly pointed out the connection between, the procedure of selection and 
appointment on the one hand and the independence of the Judiciary on the other hand.6 This 
trend is quite naturally present within the Inter-American System. 7 Good practices in the 
appointment processes (both at the national and international levels) are essential for the 
public to trust in the Inter-American justice system, particularly at times where it is faced with 
a very strong crisis of political confidence.8  Ultimately it is the crucial and very complex 
issue of these institutions’ legitimacy that is at stake.9 

 
In this context, my goal in this article is to try and be as precise and technical as possible, 

using comparative law as a tool for making proposals. The purpose is to find ways to improve 
the selection and appointment processes of the Commissioners and Judges within the Inter-
American Human Rights System. Firstly, I study the national processes to select candidate 
for a post at the Inter-American Commission and Inter-American Court of Human Rights (I). 
Secondly, I explore the international processes  (II). I analyze these two issues from a 
procedural angle in order to identify – following a comparative approach – the best criteria to 
encourage States, but also the OAS, to set up good practices in terms of judicial governance, 
as well as from a material angle so as to identify the candidates’ profile, their gender, ethnic 
origin etc. Finally, I conclude with remarks concerning the question of tenure and 
reappointment, another factor that is closely linked to the question of independence (III). 
 
 
 

5 See the very interesting Resolution adopted by the 6th Commission during the Rhodes Session in 2011, The 
position of International Judge, (9 September 2011, 6 RES EN FINAL). (Rapporteur G. Guillaume, French 
former international judge at the ICJ). 
6 It is quite interesting to note that legal literature has started to develop when the international judge Charles de 
Vissher was not re-elected to the ICJ in 1951 (see G. Guillaume, “De l’indépendance des membres de la Cour 
internationale de Justice”, Boutros Boutros-Ghali Amicorum. Paix, développement, démocratie, Bruxelles, 
Bruylant, Vol. 1, 1998, p. 476). But it is above all the proliferation of international judicial bodies which has 
been the main incentive to study the political process of selection and nomination of judges. Bold research 
directed by Mackenzie R., Malleson K., Martin P., Sands P., – Selecting International Judges, Principles, 
Process and Politics, Oxford, OUP, 2010 – proves it. In the same vein, many articles or collective books 
demonstrate that the topic is becoming a very important one within the academic world. See, among others, J. 
Malenovsky, «L’indépendance des juges internationaux», Recueil des Cours de l’Académie de droit 
international, vol. 349, 2011, 276 p. ; A. Remiro Brotons, “Nomination et élection des juges à la Cour 
internationale de justice”, Unité et Diversité du Droit international. Ecrits en l’honneur du professeur Pierre-
Marie Dupuy/ Unity and Diversity of International Law. Essays in Honour of Professor Pierre-Marie Dupuy, 
Brill, Martinus Nijhoff Publishers, 2014, pp. 639-660 ; A. Seibert-Fohr, “International Judicial Ethics”, The 
Oxford Handbook of International Adjudication, Oxford, 2014, pp. 757-778 ; S. Szurek, “La composition des 
juridictions internationales permanentes : l’émergence de nouvelles exigences de représentativité”, Annuaire 
français de droit international, 2010, pp. 41-78. C. Tomushat, “National Representation of Judges and 
Legitimacy of International Jurisdictions: Lessons from ICJ to ECJ ?”, Pernice I. et al. (eds), The Future of the 
European Judicial System in a Comparative Perspective, Baden-Baden, 2006, pp. 183-190. 
7 H. Fáundez Ledesma, “La independencia e imparcialidad de los miembros de la Comision y de la Corte : 
paradojas y desafios”, J. Méndez & F. Cox (eds), El futuro del sistema Interamericano de los Derechos 
Humanos, IIDH, San José, 1998, pp.170-210 ; O. Ruiz-Chiriboga, “The Independence of the Inter-American 
Judge”, The Law and Practice of International Courts and Tribunals, 2012, pp. 111-135 ; J. Schönsteiner, 
“Alternative Appointment Procedures for the Commissioners and Judges in the Inter-American System of 
Human Rights”, 2007, 46 Revista IIDH, pp.196-205. 
8 D. Cassel, “Regional Human Rights Regime and State Pushback : the Case of the Inter-American Human 
Rights System (2011-2013)”, Human Rights Law Journal, 2013, vol. 33, pp. 1-10 ; see also the special issue of 
Human Rights Brief, « The Future of the Inter-American System of Human Rights », vol. 20, n°2, hiver 2013. 
9 A. Von Bogdandy, I. Venzke, « In Whose Name ?, An investigation of International Courts’ Public Authority 
and its Democratic Justification », 23 European Journal of International law, 2012, pp. 7-41. 
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I. National Processes to Select Candidates 
 
How do we ensure that selection processes are as transparent as possible? How do we 

avoid following political interest only and even nepotism? In short, how do we ensure that 
candidates’ professional competences only are taken into account? Whilst these questions are 
not new,10 they have not yet found an appropriate answer. This issue was considered for a 
long time as being part of States’ “internal affairs” in the name of the sacrosanct principle of 
national sovereignty. However, this principle has been undermined by the increasing need for 
transparency. Although international law cannot entirely rule this national aspect of selection 
processes, it can nevertheless provide some guidance and even limits. 
 

A. Comparative Assessment 
 
Nowadays, at the international level, the Rome Statute of the International Criminal Court 

only provides for strict rules in this respect.11 According to Article 36(4), “a) Nominations of 
candidates for election to the Court may be made by any State Party to this Statute, and shall 
be made either: (i) By the procedure for the nomination of candidates for appointment to the 
highest judicial offices in the State in question; or (ii) By the procedure provided for the 
nomination of candidates for the International Court of Justice in the Statute of that Court”. 

 With regard to the regional protection of human rights, no treaty ratified by Member 
States providing for the procedures to select candidates – to a judge or commissioner mandate 
– can be found. Nevertheless, international organizations within which the Inter-American 
and the European human rights systems operate (namely the OAS and the Council of Europe) 
have started to draft minimal guidelines. 

 
At the European level, several recommendations and resolutions of the Parliamentary 

Assembly of the Council of Europe have highlighted crucial elements to ensure e.g. the 
professional qualifications of judges.12 It must be said that the arrival of many countries from 
Eastern Europe and of judges from these countries, has caused serious problems in terms of 
profile and professional competence of candidates when the Commission disappeared and the 
“unique” Court was set up.13 Thus the Parliamentary Assembly – whilst often being strongly 
opposed to the Committee of Ministers, which considered for a long time that national 
procedures fell under national sovereignty – made a point in providing over time a series of 
basic principles that candidates put forward by States must respect. The Parliamentary 

10  It should be noted that as early as the beginning of the 20th century – when the Permanent Court of 
International Justice was set up – efforts were made to limit States’ discretionary powers when selecting 
international judges. 
11 It was a way of taking into account the many criticisms of International Criminal Tribunals membership 
(ICTY and ICTR.) 
12 In Europe, it is the Parliamentary Assembly that pioneered improved standards for the selection of candidates. 
In this regard, see Recommendation No 1649 (2004) of 30 January 2004; Resolution 1082 (1996) and 
Recommendation 1295 (1996), both adopted in April 1996; Resolution 1200 (1999) of September 1999 and 
Resolution 1646 (2009) of January 2009. 
13 As demonstrated by Professor J-F. Flauss with no concession whatsoever to the Council of Europe’s system 
and very openly. That is why he was persona non grata at the European Court of Human Rights until his tragic 
death in 2010. J-F. Flauss, “Radioscopie de l’élection de la nouvelle Cour européenne des droits de l’homme”, 
Revue Trimestrielle des droits de l’homme, 1998, pp. 465 et s ; “Le renouvellement triennal de la Cour 
européenne des droits de l’homme», Revue Trimestrielle des droits de l’homme, 2001, pp. 693-713 ; “Brèves 
observations sur le second renouvellement triennal de la Cour européenne des droits de l’homme”, Revue 
Trimestrielle des droits de l’homme, 2005, pp. 5-32 ; «Les élections de juges à la Cour européenne des droits de 
l’homme (2005-2008)», Revue Trimestrielle des droits de l’homme, 2008, pp. 173 et s. 
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Assembly provided a reminder that in order to ensure the European Court’s efficiency but 
also its legitimacy, procedures should be fair, transparent and as homogenous as possible 
between Member States. It intends to fight two problems affecting national selection 
procedures, namely the extreme politicization and the presentation of ill-qualified 
candidates.14 

Resolution No 1646 (2009) is quite interesting in this regard. 15  The Parliamentary 
Assembly urges States to comply with the following rules when selecting and subsequently 
nominating candidates to the European Court (point 4): 1. issue public and open calls for 
candidatures; 2. when submitting the names of candidates to the Assembly, describe the 
manner in which they were selected; 3. transmit the names of candidates to the Assembly in 
alphabetical order; 4. candidates should possess an active knowledge of one official language 
of the Council of Europe and a passive knowledge of the other ; 5. that, if possible, no 
candidate should be submitted whose election might  result in the necessity to appoint an 
ad hoc judge. This lobbying by the Parliamentary Assembly was eventually taken seriously 
by the Council of Europe’s Committee of Ministers. Apart from the many “sicknesses” 
revealed by the Professor Flauss’s chronicles since the inception of the unique Court, 
following the entry into force of Protocol No 11,16 the twists and turns taken to select the last 
French candidate17 made all relevant stakeholders realize that it was time to be firm regarding 
the level of candidates and to give effect to the guidelines established by the Parliamentary 
Assembly. 

In this context, the Committee of Ministers adopted on 29 March 2012, Guidelines of the 
Committee of Ministers on the selection of candidates for the post of judge at the European 
Court of Human Rights,18 which should be read together with the explanatory report.19 This 
document relating to good practices is very interesting indeed. Soon afterwards, the Brighton 
Declaration – where a high level conference of States Parties to the Council of Europe was 
convened in April 2012 – recalled the importance of the professional quality of judges as 
directly linked to the “authority and credibility of the Court”.20 

States’ practice is extremely erratic. For a long time it revealed the Executive’s 
stranglehold on domestic selection procedures in most instances.21 Nevertheless, increasing 

14 Selection procedures that are too diverse do not allow the proposal of “homogenous” candidates in terms of 
competence. 
15  Parliamentary Assembly, Resolution No 1646 (2009) of 27 January 2009 (4th session), “Nomination of 
candidates and election of judges to the European Court of Human Rights”. 
16  J-F. Flauss, “Les élections de juges à la Cour européenne des droits de l’homme (2005-2008)”, Revue 
Trimestrielle des droits de l’homme, 2008, p.715. 
17 See infra, II. International Procedures to Assess candidates. A. Comparative Assessment. 
18 Committee of Ministers, CM (2012) 40 final, 29 March 2012. 
19 Ministers’ Deputies, CM (2012) 40 addendum final, 29 March 2012, 1138 Meetings, Human Rights. 4.4. 
Guidelines of the Committee of Ministers on the Selection of candidates for the post of judge at the European 
Court of Human Rights. Explanatory Memorandum. 
20 Point 21 of the Declaration reads as follows: “21. The authority and credibility of the Court depend in large 
part on the quality of its judges and the judgments they deliver.” Point 22 details these requirements and expands 
them to members of the Registry: “ 22. The high calibre of judges elected to the Court depends on the quality of 
the candidates that are proposed to the Parliamentary Assembly for election. The States Parties’ role in 
proposing candidates of the highest possible quality is therefore of fundamental importance to the continued 
success of the Court, as is a high-quality Registry, with lawyers chosen for their legal capability and their 
knowledge of the law and practice of States Parties, which provides invaluable support to the judges of the 
Court.” 
21 J-F. Flauss thus wrote in 2005 that “in almost all cases, the national list of candidates has been either 
introduced, approved or decided by the Government (Poland, Germany, Croatia, Greece, Malta, Liechtenstein, 
Ireland, Iceland, Azerbaijan, Estonia, Norway), the Head of State (Russia, Lithuania, Bosnia Herzegovinia), or 
presented by the State (Portugal, Sweden, Belgium, Czech Republic, France), which means that it was the 
executive authorities of the country that had a stranglehold over the selection of candidates.”, “Brèves 
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pressure from the Council of Europe’s two main bodies – the Parliamentary Assembly first, 
later joined by the Committee of Ministers – was successful and encouraged the progressive 
adoption of “good practices” in various States, even though there is still a long way to go.  

At this stage, it should be said that it is extremely difficult to get a precise and detailed 
overview of national selection procedures in Europe. Some States officially send information 
regarding their selection procedure to the Parliamentary Assembly, thus making it public and 
accessible: this is the case with the Slovak Republic. 22 However, it is not the case in a 
majority of States. In most of them, the information I gathered was the result of a combination 
of elements: access to relevant legal writers’ articles, access to specific reports by the Council 
of Europe’s bodies and in fine conversations with several judges of the European Court and 
members of the Registry.23 Difficult access to information shows that transparency is far from 
effective.24 

Having said that, there are roughly three categories of national selection procedures 
according to the Parliamentary Assembly’s criteria 25 : the ad hoc procedures deprived for any 
legal basis;26 ; the procedures established without any legal basis27 and the procedures based 
on a formal legal basis.28 I examine below some domestic examples which highlight each 
kind of procedure. 

The United Kingdom and Luxemburg examples are representatives of the first type (the ad 
hoc procedure). In the United Kingdom, «An advertisement for the position is put in the 
national press, with a closing date for written applications the following month. A month later 
a panel meets to select candidates for interview. The panel interviews potential candidates and 
recommends three nominations. The three nominees are approved by UK ministers and the 
list is transmitted to the CoE by the end of that month. The whole process takes about three 
months».29 During the election to the Court in 2004,30 the independent Panel was chaired by 
Sir Hayden Phillips, Permanent Secretary of the Lord Chancellor's Department (Department 
for Constitutional Affairs) and composed of the Lord President of the Court of Session (Lord 

observations sur le second renouvellement triennal de la Cour européenne des droits de l’homme”, Revue 
Trimestrielle des droits de l’homme, 2005, p.19. (Unofficial translation). 
22 Parliamentary Assembly, Election of judges to the European Court of Human Rights. List and curricula vitae 
of candidates submitted by the Government of the Slovak Republic. Communication. Secretary General of the 
Parliamentary Assembly, Doc. 13232, 13 June 2013. The document provides a thorough presentation of the 
national selection procedure. 
23 These conversations – with several judges and members of the Registry we are personally acquainted with – 
especially focused on selection processes over the last few months. Our main goal was to get as much practical 
information as possible to draft this paper. 
24 We could imagine a periodic report published by the Council of Europe (more particularly the Parliamentary 
Assembly), which would be widely publicized and give as precise a picture as possible of all national selection 
procedures. Therefore, external monitoring (i.e. by NGOs and academics) would be strengthened and add to 
domestic monitoring procedures, provided States handed over relevant information in good faith… 
25 Parliamentary Assembly, Committee on Legal Affairs and Human Rights, Report, Nomination of candidates 
and election of judges to the European Court of Human Rights, Rapporteur: Mr Christopher CHOPE, United 
Kingdom, European Democrat Group, Doc. 11767, 1st December 2008. 
26 Armenia, Bulgaria, the Czech Republic, Finland, Iceland, Italy, Lithuania, Luxembourg, Moldova, Norway, 
Poland, Saint-Marin, Serbia, United Kingdom. We must add that the Report of the Parliamentary Assembly 
quoted above (footnote 20) raise that for Bulgaria, Italia and Luxembourg, the answers given by the State were 
not complete and were an obstacle to a definitive evaluation. 
27 Azerbaijan, Austria, Belgium, Cyprus, Denmark, France, Germany, Hungary, Ireland, Liechtenstein, Malta, 
Monaco, the Netherlands, Sweden, Switzerland. 
28  Bosnia-Herzegovina, Estonia, Latvia, Romania, the Russian Federation, Slovenia, the Former Yugoslav 
Republic of Macedonia, Ukraine, the Slovak Republic. 
29 V. Miller, “The European Court of Human Rights: the election of Judges”, House of Commons, International 
Affairs and Defence Section, 2011, SN/IA/5949, p. 8. 
30J-F. Flauss, “Brèves observations sur le second renouvellement triennal de la Cour européenne des droits de 
l’homme”, Revue Trimestrielle des droits de l’homme, 2005, pp.19-20. 
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Cullen), the former President of the European Commission's Advisory Committee on Equal 
Opportunities (Joanna Foster) and the principal Legal Adviser to the Foreign and 
Commonwealth Office (Sir Michael Wood.) 

In Luxemburg the procedure does not rest on any legal basis;31 the vacancy is advertised 
on Mémorial (the official gazette of the Grand Duchy of Luxembourg) and, rather than an 
assessment committee, there is a discretionary selection by the Council of States, who then 
hand over to the Parliamentary Assembly of the Council of Europe. When Dean Spielmann 
(the actual President of the European Court) was re-elected, no other candidate applied to the 
position. An advertisement was aired on the radio to encourage potential candidates. It was a 
relative failure. Names of civil servants, who were not particularly enthusiastic and who knew 
that Dean Spielmann was going to be re-elected anyway – were added to the three name list 
with the sole purpose of formally meeting the requirements set up by the Parliamentary 
Assembly… This example demonstrates the difficulties faced by a “small country” when 
trying to find suitable candidates.  

 
Belgium and France are typical of the second kind of procedure established without any 

legal basis. The Belgian judge, Françoise Tulkens’ mandate expired in 2012. Her replacement 
was found according to the following informal procedure. 32  A call for candidacy was 
advertised in the Belgian official gazette, in specialized publications, in the calendar of 
Supreme Courts’ activities, the Bar and through academia. Thirteen applicants made 
themselves known and were later interviewed by a jury panel composed of six people in 
charge of selecting the most suitable candidates. The presence amongst the expert panel of 
two members of the office of the Government agent before the European Court was seen as 
inappropriate by many observers. This procedure reveals that the Government has kept 
playing a key role in the process. In the end, the five candidates who had been shortlisted by 
the jury panel were submitted to the Council of Ministers who narrowed the field to three 
candidates that they presented to the Council of Europe’s Parliamentary Assembly (the one 
lady who had applied did not appear on the list…) 

France has a long history in this regard and was not spared criticism as we will later see. 
Its tradition lies in the “classic rules” about the “national groups” set up to appoint members 
to the Permanent Court of Arbitration.33 We also know that according to the Statute of the ICJ 
such national groups are responsible for the national selection of candidates. As a matter of 
fact, France has expanded its national group’s mandate:34 not only does it participate in the 
selection of candidates to the ICJ, but also to the ECHR and the ICC. In other words, France 
has “homogenized” as much as it could the selection procedure of its candidates to the 
international judges’ mandates by expanding the mechanism provided by the Statute of the 
ICJ – which was also considered as being “codified” by Article 36(4) ii) of the Rome Statute 

31 The information on Luxembourg results from an interview with a national citizen. 
32 Information obtained thanks to several informal interviews with members of the Court. 
33 The constitution of such groups goes back to the Hague International Convention for the Pacific Settlement of 
International Disputes of 1907, in which Article 44 deals with its membership. See, S. Szurek, “La composition 
des juridictions internationales permanentes : l’émergence de nouvelles exigences de représentativité”, Annuaire 
français de droit international, 2010, pp. 41-78.  
34 It should be recalled that no national group may nominate more than four persons “of high moral character, 
who possess the qualifications required in their respective countries for appointment to the highest judicial 
offices, or are jurisconsults of recognized competence in international law.” (Article 2.) They are elected for a 
six year term. It is quite interesting to note that G. Guillaume – Rapporteur of the 6th commission of the Institut 
de droit international during the Session in Rhodes (2011, see footnote n°2) – introduced to the Resolution 
adopted on 9 September 2011, that “4. In certain countries, national groups play a role in the selection of 
candidates to other international courts and tribunals. This practice deserves to be applied more broadly.”. 
(Emphasis added). We can assume that the French example was prominent in his mind. 
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of the ICC. 35  This is not a problem as such. However, although the national group’s 
membership (members are appointed by the executive power, more precisely by the Ministry 
of Foreign Affairs) does not expose any qualification issue (members’ competence is in no 
way questionable,) it certainly shows obvious and continuous corporatism. The very fact that 
lawyers from the Ministry of Foreign Affairs and members of the Council of State sit in the 
French group of the PCA (and generally have careers in both institutions) demonstrates how 
confined the system is to those who have worked at the “Quay d’Orsay” (as diplomats or 
government agents) and/or at the Council of State (which is the highest and most prestigious 
administrative jurisdiction.) In France, things are pretty clear and emblematic of the country’s 
culture: academics are barely represented in the international Courts because they have never 
been a majority within the “French group” of the PCA. For a long time they were not present 
at all; today they are limited to the “smallest share.”36 As a consequence, in the whole history 
of French selection, no academic as ever been elected as an international judge (to the ICJ, the 
ECHR, the CJEU, the ICC or the ICTY…) The only – notable – exception was the French 
judge to the International Tribunal for the Law of the Sea: this Professor (J-P. Cot) was 
however also a “politician” (since he was a former Minister of Cooperation under François 
Mitterrand.) 

The Slovak Republic and Romania are countries where the formalization of the 
appointment is complete; the first State chooses a constitutional basis and the second one a 
regulatory basis (established by the Government). In the Slovak Republic, the 1992 
Constitution outlines the selection procedure of candidates to international judicial bodies. 
According to Article 141a (4) d) of the Constitution, the Judicial Council has the authority to 
submit to the Government proposals of candidates for judges who should act in international 
judicial bodies. When endorsing the selection of the candidates, the Government may act only 
upon proposals submitted to it by the Judicial Council. Therefore it is a constitutionally 
regulated mechanism which leaves an important role to an independent body. Nevertheless 
the Government does not have to follow the Judicial Council’s advice (it “may”.) In practice 
it has always done so.  

The Judicial Council is the judiciary's highest body, independent from both the legislative 
and the executive powers. This body consists of 18 members, almost all of them being serving 
judges. When selecting candidates for the position of the judge at the ECHR currently, the 
Judicial Council performs its duties in accordance with national procedure provided for in 
Section 27g of the Act 185/2002 Coll. on the Judicial Council as amended (hereinafter the 
“Act on Judicial Council”).  Section 27g(1) of the Act on Judicial Council stipulates that the 
nomination for the election of the candidate for the position of a judge can be submitted to the 
Judicial Council by: a) a member of the Judicial Council, b) the Minister of Justice of the 
Slovak Republic, c) the professional organization of judges or d) another professional 
organization of lawyers.37 Nominations for a judge who should act in the international judicial 

35 See supra. 
36 At the moment, the list as established in 2013, comprises two former members of the Council of State who 
were international judges (Gilbert Guillaume and Jean-Pierre Puissochet) and were nominated on the CPA’s list 
several times (the former in 1980 and 2011 and the latter in 1990 and 2010.) The third person is also a member 
of the Council of State, currently Director of Legal Affairs at the Ministry of Foreign Affairs (Edwige Belliard.) 
Finally, the list also mentions a Professor, Ms. Geneviève Burdeau, Professor at the Sorbonne Law School (Paris 
I University), who will retire (from the academia) in September 2014. It is the first time the last two persons 
have been nominated on the CPA’s list. 
37 Requirements for the candidates for the position of the judge in international judicial bodies are as follows: 
a. acquired legal education by completion of a MA course at the law faculty of a university in the Slovak 
Republic, or possesses recognized document of law education obtained by completion of studies of the same 
level at foreign university, 
b. is of integrity; is probably a credible personality in the field of law and his/her moral qualities give a guarantee 
that he/she will duly perform his/her mandate.  
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body shall be submitted to the Judicial Council. For the nomination to be approved it has to 
obtain a majority of votes of all Judicial Council members in a secret ballot. 

In Romania, the national selection procedure is ruled by Government Ordinance No. 
94/1999 on the participation of Romania in the proceedings before the European Court of 
Human Rights and the Committee of Ministers of the Council of Europe. Pursuant to Article 
5(1), the nomination of the candidates for the position of judge to the Court is made by the 
Government, with the advisory opinion of the Superior Council of Magistracy (SCM) 
following interviews. Whilst there is no detailed selection procedure – be it provided by 
primary or secondary legislation – the SCM detailed a selection procedure in 2007 at the 
request of the Ministry of Foreign Affairs. The procedure has three steps. 

Firstly, a call for candidacy is published ; the announcement is published on the websites 
of the SCM together with the model for the CV required by the Council of Europe (see 
infra.), the dates given by the Secretary General of the Council of Europe as well as all the 
additional documents to be sent to the Ministry of Foreign Affairs. The announcement is also 
published in a daily newspaper. The announcement indicates the requirements stipulated for 
this position: candidates shall be of high moral character; possess the qualifications required 
for appointment to high judicial office or be jurisconsults of recognized competence; have 
human rights experience; be proficient in one official language of the Council of Europe 
(English or French) and should also possess at least a passive knowledge of the other. 
Secondly, the interview of candidates takes place before the SCM Plenary. The questions 
cover mostly the experience and mastering of the human rights standards at the European 
level, implementation of relevant legislation and knowledge of the ECHR’s case law. Thirdly, 
the list of candidates is transmitted by the SCM, following the interviews, to several 
parliamentary committees for advisory opinion (the legal and the human rights committees of 
each parliamentary Chamber) and to the Government which decides on a list of three 
shortlisted candidates to forward to the Council of Europe. 

 
Based on these European case studies, what would be appropriate to set up in the Inter-

American system? 
 

B. Proposals for the Inter-American System 
 
The Inter-American system has started, though timidly, to try and put “pressure” on the 

OAS Member States as shown by the General Assembly Resolution 2166 (adopted on 6 June 
2006.)38 States are encouraged to integrate civil society in the national selection process of 
candidates to the Inter-American Commission and Court and to ensure some transparency 
with regard to the chosen candidates (notably by publishing their CVs.) However, there are no 
other detailed guidelines compelling States to harmonize their national selection procedures. 

Whilst it is only the beginning, these first steps should not only be reiterated but also 
strengthened for the States Parties to take seriously the obligation to make their selection 
procedures transparent. To this end, more detailed resolutions should be adopted so as to 
outline good governance criteria.39 It is important that these criteria are the same for both the 

c. has permanent residence in the territory of the Slovak Republic, 
d. has full legal capacity and health conditions which allow him/her to perform the judicial mandate, 
e. passed the judicial professional exam, prosecutor’s exam, bar exam or notary exam and has at least 5 years of 
legal practice.  
38 OAS General Assembly, AG/RES. 2166 (XXXVI-O/06), 6 June 2006. See full text in annex. 
39 Would it be suitable for the GA to delegate this task to another OAS body? The question remains. It would be 
interesting to see which body’s works are taken most “seriously” by States and whose proposals are most 
authoritative. It could be either the Inter-American Juridical Committee or the Committee on Juridical and 
Political Affairs (CJPA.) 
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Commission and the Court for they are the two “pillars” of the Inter-American system. They 
should be guided by the same principles regarding the selection process of their members in 
order to reinforce their legitimacy. Therefore the proposed requirements must be understood 
as being applicable to both bodies. Two leading ideas guide the following proposals: ensuring 
that the procedure is objective so as to avoid any kind of politicization and avoiding all sorts 
of “corporatism.” 

 
The first requirement is that the national selection procedure must rest on a detailed and 

accessible legal basis. The very existence of a legal basis undeniably contributes to ensuring a 
certain degree of predictability, coherence and transparency in the selection procedure. It is a 
basic rule of the rule of law – no more, no less. The public and potential candidates should 
know the rules of the game upfront.  The nature of the legal basis can vary. Only one 
European country went for a constitutionally vested rule (the Slovak Republic.) In most 
countries (which have adopted a legal basis)40 it rests on a text from the executive power 
(Russia, Romania, Ukraine,) and exceptionally from the legislator (Slovenia, Finland.) In any 
case, what is important is that a pre-established legal basis organizes clearly and precisely the 
national selection procedure. Much progress remains to be made in this regard in Europe and 
Latin America could lead the way. 

The norms organizing the selection procedure should be made as accessible as possible. 
All means of communication and publication should be used:  publication in the Official 
Gazette; on the websites of the Ministry of Justice and Ministry of Foreign Affairs; in national 
newspapers (and federal States newspapers where applicable); in specialized law reviews; on 
the judicial bodies’ websites (High Courts of justice, judges and bar associations etc.); on the 
websites of Ombudsmen and/or national human rights commissions; on the websites of 
universities and human rights research centers; on the websites of human rights NGOs; 
The Inter-American Commission and Court could also make information on national selection 
procedures accessible online to increase visibility. Besides, this would make it easier for 
candidates to apply in countries in which they are not a citizen. It is all the more important 
since Article 53(3) of the American Convention states: « When a slate of three is proposed, at 
least one of the candidates shall be a national of a state other than the one proposing the 
slate. A reasonable deadline should be given to candidates to allow them to apply: a three-
month period seems adequate.  
 

The second rule requires that national selection procedure must be undertaken by an 
independent expert Committee. Several questions must be examined: they relate to the 
method for creating the Committee (who sets it up?); its membership rules (who does it 
consist of?); its assessment method (how does it make decisions?) and its decisions’ scope 
(what decisions does it make?) 

The European practice shows that expert panels have almost all been set up by the 
Executive (in general under the supervision of the Ministry of Foreign Affairs, sometimes the 
Ministry of Justice.) Hence there is no independence, in the political sense of the term, from 
the executive power. Practice also demonstrates that some of these panels have nonetheless 
managed to function independently from the executive power’s influence, thanks to their 
members (e.g. in the United Kingdom.) That said, an “umbilical cord” with the creating body 
(the executive power) remains as well as government representatives on expert panels looking 
suspicious to public opinion and observers (as has been revealed in the Belgian case.) 
Therefore the OAS could take a stand in this regard and encourage States to give judicial 

40 As we have seen before, a large majority of States opted for ad hoc procedures. Such procedures have been set 
up swiftly in order to answer a pressing need. Therefore they should clearly be avoided.   
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authorities the mandate to set up independent expert Committees. It would be appropriate as 
the task is about selecting candidates for judicial posts.  

Quite a few Latin American countries have set up a Supreme Council of Magistracy – e.g. 
Ecuador, Colombia, El Salvador, Mexico, Venezuela, Paraguay, Peru and Argentina. In these 
countries, the fact that the expert panel would be established by the Supreme Council of 
Magistracy would be a guarantee of independence from the executive power and avoid 
“politicization” of the process. In other countries, there is no Supreme Council of Magistracy 
– e.g. Chile, Uruguay, Guatemala, Honduras, Nicaragua, the Dominican Republic and 
Panama. In these countries, Supreme Courts appoint judges in lower courts. We could thus 
imagine that Supreme Courts would set up the independent expert Committee. In countries 
where judges are elected by the People (Bolivia), by the Parliament (Haiti, Puerto Rico, Costa 
Rica) or by the President of the Republic (Brazil), a particular solution should be found (and 
ultimately institutionalized) to avoid the risk of such naturally “politicized” processes having 
unfortunate consequences on national selection. The independent expert Committee could be 
set up by the national Bar Association or a nationally recognized university institution.  

One of the keys to the de-politicization of the procedure is to separate the selection body 
from the official nominating one. The following analysis of the Committee’s membership 
aims to avoid all kinds of corporatism. National expert panels’ membership should be as 
representative as possible and give room to various stakeholders who have different statuses 
and reasons for legitimacy. 

Membership of the expert Committee is crucial to its independence in order to avoid any 
dominance of one professional status over another in the selection process (as unfortunately 
demonstrated by the French case study). It should thus be systematically composed of (no 
matter which authority sets it up), in equal shares of: one representative from the Magistracy; 
one representative from the Bar and one representative from academia. These first three 
components are “classical” and necessary. We found them more or less in ad hoc Panels set 
up in some European countries (see the British and Belgian examples). However, two other 
representatives should be added due to distinctive Latin American features: one representative 
from a human rights NGO and a representative from the institution of the Defensor del 
Pueblo (Ombudsman). Regarding the first point, it is essential given the importance of civil 
society in Latin American countries, but also in the Anglo-Saxon culture (such countries are, 
for the most part, under the jurisdiction of the Inter-American Commission.) Moreover, 
NGOs’ role in the Inter-American system is old and permanent. Old, because the system 
would have had problems getting started without NGOs; permanent because it keeps 
consolidating thanks to them.41 NGOs support many petitions and submit many amici curiae 
briefs. Besides, the OAS itself has strong ties with “civil society”.42 Hence it seems obvious 
to give it some room in national expert Panels. The last representative might be from the 
institution of the Ombudsman. This major institution which exists in almost all Latin 

41 V. Krstivecic, , «El papel de las ONG en el sistema interamericano de protección de los derechos humanos», 
El Sistema interamericano de protección de los derechos humanos en el umbral del siglo XXI», Corte 
interamericana de derechos humanos, Tomo I, 2e ed., 2003, pp. 407-436 ; M. Pinto, «NGOs and the Inter-
American Court of Human Rights», Civil Society, International Courts and Compliance Bodies, Tullio Treves et 
alii (dir.), Cambridge, Cambridge University Press, 2005, pp. 47-56; L. Rodriguez Brignardello, J. Hugo, «OEA 
y participación de la sociedad civil. Entre un modelo para armar y otra posibilidad perdida», Revista CEJIL, 
2005, n° 1, pp. 27 et s 
42  Permanent Council, Guidelines for Participation of Civil society Organizations in OAS Activities, 
OEA.Sec.G./CP Res. 759 (1217/99), 15 December 1999. ; H. de Zela, “The OAS and Human Rights : The Role 
of Civil Society Organizations”, Aportes DPLf, Number 16, Year 5, June 2012, pp. 48-50. 
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American countries43 (apart from Anglo-Saxon countries like the United States of America) 
should be taken into consideration. The national Ombudsmans’ presence in expert 
Committees would be particularly welcome for two reasons: not only because they are in 
general very prestigious due to their proven independence,44 but also because their mandate – 
focused on mediation and human rights education – makes their participation in such a 
Committee particularly appropriate. Given the above, I consider that the expert Committee 
should be comprised of no more than five persons. Countries in which there is no 
Ombudsman could appoint four persons or find a similar institution in their legal system 
(such as the national human rights Commission.) Apart from the statutory representativeness 
of the expert Committee members, the question arises of their representativeness from a 
gender and ethnicity perspective. The earlier it is required in the process (at the national 
selection stage) to put forward women and representatives of ethnic minorities (Afro-
descendants, indigenous people), the higher the chances of a Commission and Court 
membership reflecting the variety of American societies (both Anglo-Saxon and Latin.)45 
Therefore the expert Committee should consist of at least one woman and one “ethnic” 
representative (Afro-descendant or indigenous), i.e. two members out of five (provided the 
expert Committee comprises five members). At the outset, it should be indicated that the 
ethnic representativeness requirement should not be imposed on a country that has not 
“constitutionalized” the indigenous question or does not have any important indigenous or 
Afro-descendant communities. It should be imposed if they have. In fact, apart from Chile, 
Argentina and Uruguay,46 Afro-descendant (e.g. Barbados, Brazil, Colombia, the USA, Haiti, 
Jamaica, Suriname, Venezuela) and indigenous (all countries) communities are present in all 
other countries on the continent. The more the expert Committee is representative of the 
society, the more it is likely to select, based on equal competence, women and members of 
ethnic minorities. Here again America could lead the way. In Europe, this requirement does 
not appear until a later stage, when the Committee selects candidates and at the international 
selection stage. 

 
Based on the legal text of each State launching a call for candidacy – which should provide 

some time for responses (three months should be enough) – the Committee members, having 
received the candidates’ CVs (which could be “model CVs” drafted by the OAS as per the 
Council of Europe and which States would use for their national selection procedure47, would 
interview them. This kind of individual interview already exists in European countries and 
provides for a varied and effective assessment of candidates. When too many CVs have been 
received (for all candidates to be interviewed), a short list could be established. Only 
candidates who prima facie meet the following criteria and excel would be interviewed: 
(legal) qualifications; (human rights) experience and languages skills (candidates should be 
proficient in Spanish as well as in English in order to avoid – notably at the Inter-American 

43 L. Gonzalez Volio, “The Institution of the Ombudsman. The Latin American Experience”, Revista IIDH, 
Enero-Junio 2003, No 37, pp. 219 ss.; M-T. Rosales de Conrad, El Defensor del pueblo. Un estudio con especial 
referencia al Ecuador, Montevideo, Fondation Konrad Adenauer, 2004, 327 p. 
44  We should recall that Ombudsmen have intervened before the IACHR against their own States. These 
interventions undeniably demonstrate their independence. 
45 In this respect, the current membership of the Inter-American Court does not reflect the ethnic diversity of the 
continent in se. Likewise, the fact that there are no longer any women is an issue in terms of fairness and 
representativeness. The fact that there have only been four women in the whole history of the Court shows a 
contrario that there is still a long way to go. Things are different with the membership of the Commission, which 
is generally much better balanced. 
46 There are a few indigenous communities in Chile (Mapuches) and in Argentina but they do not represent an 
important share of the population. 
47 See infra part II. 
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Court – high fees for the translation of procedural documents. Ideally, the list of candidates 
who are considered suitable to be appointed to a Commissioner or Judge mandate would be 
established by “consensus”. In case of insurmountable divisions, voting could be a last resort. 
Each representative (from the judiciary, academia, lawyers, NGOs and Ombudsmen) would 
then have one vote and the two or three candidate short list48 established by the independent 
expert Committee would be adopted by a simple majority. It would also be appropriate for the 
Committee to state the reasons for its decisions. Stating the reasons for the choice of 
shortlisted candidates would help guarantee the “de-politicization” of the procedure to the 
best extent possible. 
 

The comparative analysis of European countries shows that the expert Panels do not have 
any binding power. They only give non-binding advisory opinions to the executive power (be 
it the Ministry of Justice, the Ministry of Foreign Affairs or the Presidency of the Republic 
depending on national traditions). This is a relic of classical foreign affairs rules. This 
monopoly of executive power should, in this particular field, cease. Once again, the Inter-
American System could encourage States to make the expert Committee’s assessment legally 
binding. Ideally, the expert Committee would issue a verdict which the Government would be 
legally bound to follow. In other words, the Government would only act as a communication 
channel between the Committee that effectively shortlists the three candidates and the General 
Assembly of the OAS.49 

 
This practice would imply important changes. As a matter of fact, within the Inter-

American System, provisions of Article 53(2) of the American Convention are purely 
discretionary: “Each of the States Parties may propose up to three candidates...”, whereas they 
are binding according to the European Convention : “The judges shall be elected by the 
Parliamentary Assembly with respect to each High Contracting Party by a majority of votes 
cast from a list of three candidates nominated by the High Contracting Party” (Article 22). 
This mere faculty in the Inter-American System should become a legally binding obligation50 
so the later selection procedure (i.e. at the international level) becomes an effective “filter” 
resting on a real and effective assessment of candidates proposed by States.51 Setting up a 
transmission obligation of a list of two or three candidates (if candidates from third countries 
have been selected in the end) could take two forms. The first is revising the American 
Convention according to Article 76. This is obviously the most complicated option not least 
because it would imply convincing the General Assembly to undertake a revision process and 
getting the votes from two-thirds of States. It is also the most dangerous political option 
because of the crisis that the Inter-American System of Human Rights has been facing for 
several years. Amending the American Convention could open “Pandora Box” and start a 
downward spiral, leading to a worse position than currently. Here, realism – i.e. a realistic 
approach – must be considered. Another option could be to promote a custom which would 
ultimately be followed due to encouragement from the General Assembly of the OAS and 
high pressure from civil society (both within each States and in the Inter-American System.) 
It is obviously the more realistic and also the more suitable remedy; permanent political 
pressure could work in the end. 

48 The list would comprise two candidates if no citizen from another OAS State Party has been shortlisted; 
otherwise the list would be composed of three candidates (see Article 53(3) of the American Convention.) 
49 Is this proposal too idealistic given the typical power of the Executive? Possibly. The idea here would be for 
the Executive power to imperatively motivate any decision disregarding opinions transmitted by the Panel so as 
to endorse  responsibility for appointing a “bad” candidates. 
50 This is all the more important as practice shows that, in fact, States present one candidate only. 
51 See proposals in the second part of this report. 
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II. International Procedures to Assess Candidates 
 
Assessing how we could strengthen Europeans processes to nominate judges is relevant in 

order to make a comparative assessment (A), which will then allow us to propose suitable 
options for the Inter-American system (B). 

 
A. Comparative Assessment 
 
In Europe, we can see a revealing trend whereby both supranational systems of selection 

and nomination procedures are converging. As a matter of fact, faced with many criticisms, 
the legal systems of the European Union (1) and the European Convention (2), have improved 
the international process for assessing candidates. The common element to both European 
procedures is the establishment of an independent expert selection Committee. 
 

1. The European Union System (CJEU) 
 
Before the Lisbon Treaty came into force (on 1st December 2009), members of the Court 

of Justice and of the General Court were appointed by common accord by the governments of 
the Member States. The only requirement was around competencies of the chosen candidates. 
States were the only actors in charge of the nominating procedures and of the choice of 
members of both these courts. Inevitably, all that this selection method did was endorse 
nominations that had been decided upon at the national level. Criteria were far from 
transparent, often disputed and sometimes political. Following the many criticisms developed 
by legal doctrine, Article 255 of the Treaty on the Functioning of the European Union 
(TFEU) 52  improved the procedure to nominate Judges and Advocate-Generals so as to 
strengthen transparency. Under Article 255 TFEU a panel was set up  - the ‘255 Panel’- 
which gives opinions on the suitability of candidates proposed for appointment to the offices 
of Judge and Advocate-General.53  
 

52 Article 255 TFEU : “1.A panel shall be set up in order to give an opinion on candidates' suitability to perform 
the duties of Judge and Advocate-General of the Court of Justice and the General Court before the governments 
of the Member States make the appointments referred to in Articles 253 and 254. 2. The panel shall comprise 
seven persons chosen from among former members of the Court of Justice and the General Court, members of 
national supreme courts and lawyers of recognised competence, one of whom shall be proposed by the European 
Parliament. The Council shall adopt a decision establishing the panel's operating rules and a decision appointing 
its members. It shall act on the initiative of the President of the Court of Justice.” 
53 Information on the functioning of the “255 Panel” was obtained through the report of the Panel – ad ex., 
Comité 255, Troisième rapport d’activité du Comité prévu par l’article 255 du Traité sur le fonctionnement de 
l’Union européenne», Rapport rendu public le 13 décembre 2013, 32 p. – as well as the articles written by some 
of its members :  L. Mance L. «The composition of the European Court of Justice», 19 th octobre 2011, 
http://ukael.org/past_events_46_1935078262.pdf ; J-M. Sauvé, «Les juges européens désormais nommés après 
un avis d’un comité indépendant. Entretien», Les Petites affiches, 16 mars 2011, n°53, pp. 3-7 : from the same 
author,  “Qu’est-ce qu’un bon juge européen ?” Dalloz, 10 mai 2011, n°19 ; “Le rôle du Comité chargé de 
donner un avis sur l’aptitude à exercer les fonctions de juge de l’Union européenne”, intervention devant la 
Commission des affaires juridiques du Parlement européen à Bruxelles le 30 mai 2013, http://www.conseil-
etat.fr/media/document/261113_selection_juges_union_europeenne.pdf ; «La sélection des juges de l’Union 
européenne : la pratique du Comité de l’article 255», intervention lors du colloque Selecting Europe’s Judges : A 
critical appraisal of appointment processes to the European courts, Collège de Bruges, 4 novembre 2013, 
http://www.conseil-etat.fr/media/document/261113_selection_juges_union_europeenne.pdf. For an academic 
analysis, see Bo Vesterdorf, “La nomination des juges à la Cour de Justice de l’Union européenne. Le Comité  
Sauvé (article 255 TFUE)”, Cahiers de droit européen, vol. 47, 2011, pp. 601-608. 
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Based on my analysis above 54  I will briefly present how the Panel is set up, its 
membership, functioning and the scope of its decisions.55 

The Council of the European Union (which is the body representing Member States’ 
Governments) not only established the Panel’s operating rules, 56  but also appointed its 
members – on the initiative of the President of the Court of Justice and the European 
Parliament – according to Article 255(2) TFEU.57 

The Panel comprises seven members appointed for four years. Their mandate is renewable 
once. Six members are proposed by the serving President of the Court of Justice (Mr. Skouris) 
and one by the European Parliament. The seven members have been chosen from the former 
members of the Court of Justice and the General Court; 58 members of national supreme 
courts;59 and lawyers of recognized competence, one of whom is proposed by the European 
Parliament.60 Some experts feared former EU judges’ “corporatism” since six members were 
proposed by the serving President of the Court of Justice. However, we observe that the 
highest national courts’ judges are well represented, for example when the EU Council 
appointed the Vice-President of the French Council of State (J-M. Sauvé), President of the 
Panel.61  

To pursue its duties the Panel implements a procedure allowing for a thorough assessment 
of candidates. In particular, it benefits from an investigation power. It requires Governments 
to hand over information on the national selection procedure and to state the reasons for their 
proposal. Applications must comprise, apart from a curriculum vitae, a list of publications (in 
part or in full) and a cover letter. The Panel does not rule out taking into account publicly 
available and objective information, provided it allows for an adversarial debate with the 
candidate and/or the State proposing the candidature. The key point of the investigation 
carried out by the Panel is a hearing in private, which duration the Panel decided should be 
one hour. It thus enables members to ask many questions. Under the Panel’s operating rules, 
such a hearing only takes place when candidates are being assessed for a first term, not for a 
renewal. Apart from the conditions in which candidates are assessed, the Panel, based on the 
TFEU provisions, has also specified the assessment criteria. These two criteria – namely legal 
expertise and professional experience, in particular with regard to its level, duration and 
diversity – allow the Panel to evaluate whether candidates are able to pursue high or very high 
judicial duties or if they can be regarded as jurisconsults of recognized competence under 
Article 253 TFEU. The Panel also assesses candidates’ aptitude for working in an 
environment in which a number of legal traditions are represented. It pays particular attention 
to candidates’ ability to perform their duties with independence and impartiality. The most 
critical aspect of the Panel’s functioning is the absence of publicity for its opinions. In its first 
activity report, the Panel explained why neither its opinions or the hearings could be made 
public. The panel's analysis of Regulations (EC) No 1049/2001 and (EC) No 45/2001, as 
interpreted by the Court of Justice of the European Union in its judgment of 29 June 2010 

54 See supra, Part I. 
55 All following information comes from the 255 Panel’s annual reports and speeches by some of its members 
(Lord Mance, J-M. Sauvé). All documents are mentioned at the end of this report. 
56 Council Decision of 25 February 2010 relating to the operating procedures of the panel provided for in Article 
255 of the Treaty on the Functioning of the European Union (2010/124/EU). 
57 Council Decision of 25 February 2010 appointing the members of the panel provided for in Article 255 of the 
Treaty on the Functioning of the European Union (2010/125/EU). 
58 Mr. Peter Jann, former CJEU judge; Ms. V. Tiili, former Finnish judge of the General Court. 
59 Lord Mance, Supreme Court of the UK; Mr. T. Melchior, former President of the Supreme Court of Denmark; 
P. Paczolay, former President of the Constitutional Court of Hungary; Mr. J-M. Sauvé, Vice-President of the 
French Council of State. 
60 Ana Palacio, Lawyer and Profesor of Law, former member of the European Parliament and member of the 
Spanish Council of State. 
61 Article 4 of the Annex relating to the operating rules of the Panel, Council Decision of 25 February 2010. 
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European Commission v The Bavarian Lager Co. Ltd, European Data Protection Supervisor 
(EDPS), led it to judge that the content of the opinions it gives, whether favorable or not, may 
not be made public either directly or indirectly. However, Panel members explain that its 
proceedings are transparent. In this regard, J-M. Sauvé, the President of the Panel’s point of 
view can be reproduced in extenso:  

 
“ However, the Panel, through its activity reports it has decided to elaborate and publish, as 
well public statements by its members, notably before the European Parliament, ensures a 
real transparency as to what it does : it thus gives account of its process to investigate 
candidatures, detailed evaluation criteria it established and their concrete implementation 
and, finally, detailed statistics on its opinions, be they favorable or not. Before arguing for 
greater transparency, it seems to me that the current process should not be undermined – 
for example by dissuading candidates whom, whilst not meeting all criteria, such as the 
number of expected years of professional experience, could nevertheless be suitable. The 
principle of transparency should be reconciled with the protection of candidates’ private 
life and the full liberty of choice that Member States are given by the Treaty: the publicity 
of hearings or opinions could, unnecessarily, penalize candidates who were given an 
unfavorable opinion. For the hearing is not a mere formality and the opinion given, whilst 
trying to ensure respect due to candidates, does not hide the obvious shortcomings of some 
candidates”.62 
 

The Panel gives advisory opinions only (i.e. non legally binding ones). The Panel’s 
opinions are forwarded to the Member States which remain competent to present judges to the 
Court of Justice and appoint them. The President of the Panel considers that, over time, the 
Panel’s opinions benefit from an increased “moral value”. More importantly, according to 
him, the architecture of the nomination process compensates for the fact that the Panels 
opinions are not legally binding. Since candidates are appointed by common accord (Article 
253(1) TFEU), 63  i.e. unanimously, opposition from only one State is enough to bar an 
appointment. As a consequence, all States have to agree if they want to bypass an unfavorable 
opinion given by the Panel. Such unanimity has never occurred to make a decision contrary to 
the Panel’s. As a matter of fact, when an unfavorable opinion has been given, candidacies 
have been withdrawn by the States that presented them. In one instance, the States’ meeting at 
an intergovernmental conference noted that consensus was lacking over a candidate. This 
shows that, in fact, it is very difficult, if not impossible, for States to oppose the Panel’s 
opinions. 

 
2. The European Convention System (ECHR) 
 
 The European Convention system for selecting judges to the ECHR is similar to the 

European Union. An independent Advisory Panel was also set up. However it is different 
since the Panel’s opinion is not forwarded to Member States but to the Parliamentary 
Assembly of the Council of Europe, that then votes to elect one of the three proposed 
candidates. Moreover, the Assembly’s choice goes through an “internal control” procedure. A 
“sub-commission” is supposed to make another assessment of the candidature’s credibility. 
We will see however that practice shows that political considerations can prevail within the 

62 J-M. Sauvé, “Sélection des juges de l’Union européenne: la pratique du Comité de l’article 255”, Statement 
before the conference, Selecting Europe’s Judges: A critical Appraisal of Appointment processes to the 
European Courts, Collège d’Europe, Bruges, 4 November 2013 (Unofficial translation.) 
63 Article 253 al. 1 TFEU: “ ...They shall be appointed by common accord of the governments of the Member 
States for a term of six years, after consultation of the panel provided for in Article 255.” 
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“sub-commission” at the cost of candidates’ qualification64. I will further examine these two 
phases of the procedure. 

 
The first step is characterized by the intervention of the Advisory Panel of Experts. One 

more time, based on my analysis above I will briefly present how the Advisory Panel is set 
up, its membership, functioning and the scope of its decisions. 

The Panel was set up on Jean-Paul Costa initiative65 in accordance with a Resolution 
adopted by the Committee of Ministers of the Council of Europe on 10 November 201066 
with a view to assess the relevance of the list of three candidates presented by States Parties 
before it is forwarded to the Parliamentary Assembly. It was, among others elements, a 
consequence of Ukraine’s unacceptable political attitude in presenting a list of three 
inappropriate candidates.67 The seven member Panel was established on 8 December 2010. Its 
members were chosen by the Committee of Ministers in agreement with the President of the 
European Court as provided in the Committee of Ministers Resolution (2010) 26 (para.3). 

 
It is composed of the following representatives, in compliance with paragraph 2 of the 

resolution: members of the highest national courts;68former judges of international courts, 
including the European Court of Human Rights; 69  lawyers of recognized competence. It 
should be noted that this last category was not “filled”. Only national judges and former 
international judges found favor with the Committee of Ministers. It is also interesting to 
observe that, in accordance with paragraph 3 of the Resolution, there was some geographic 
distribution (lawyers from Western and Eastern Europe) as well as a gender-balanced 
representation (2 women out of 7 members). 

The Advisory Panel’s mandate is to confidentially advise the States Parties whether 
candidates for election as judge to the Court meet the criteria stipulated in Article 21 of the 

64 A. Drzemczewski, «Election des juges à la Cour européenne de Strasbourg : un aperçu », L’Europe des 
Libertés, Revue d’actualité juridique, n° 33, 2010, Université de Strasbourg, pp.6-10 ; in english, in European 
Human Rights Law Review, n°4, 2010, pp. 380-382 ; N. P. Engel, “More transparency and Governmental 
Loyalty for Maintaining Professional Quality in the Election of Judges to the European Court of Human Rights”, 
Human Rights Law Journal, 31 December 2012, Vol. 32, n°7-12, pp. 448-455 ; C-L. Popescu, «La Cour 
européenne des droits de l’homme», Indépendance et impartialité des juges internationaux, Ruiz-Fabri H., Sorel 
J-M., (dir.), Paris, Pedone, 2010, pp.39-135. 
65  French President of the ECtHR, Jean-Paul Costa, took this initiative, closely following the Interlaken 
Declaration. He sent a letter to the Committee of Ministers expressing his big concern: “The system will fail if 
judges do not have the necessary experience and authority”. The Declaration adopted at the Interlaken 
Conference, organized by the Swiss Chairmanship of the Committee of Ministers (Interlaken, Switzerland, 18-
19 February 2010), called on the States Parties to ensure “the full satisfaction of the Convention’s criteria for 
office as a judge of the Court, including knowledge of public international law and the national legal systems as 
well as proficiency in at least one official language”. It should be noted that following the Interlaken 
Declaration, the Committee of Ministers adopted Guidelines on the selection of candidates for the post of judge 
at the European Court of Human Rights (doc. CM(2012)40 & Addendum), which go further than the Interlaken 
Declaration on the question of linguistic competence (“Candidates must, as an absolute minimum, be proficient 
in one official language of the Council of Europe ... and should also possess at least a passive knowledge of the 
other”), referring to Parliamentary Assembly Resolution 1646 (2009), para. 4.4.  
66 Committee of Ministers, CM/Res (2010) 26, 10 November 2010. This document is reproduced in annex. 
67 The “Ukraine Case”, and other examples of very bad and disappointing governmental attitudes (including 
France), have been very well explained by N. P. Engel, “More transparency and Governmental Loyalty for 
Maintaining Professional Quality in the Election of Judges to the European Court of Human Rights”, op.cit., p. 
451. 
68 Ms. Katarzyna Gonera, Supreme Court of Poland ; Chief Justice John L. Murray, Supreme Court of Ireland) ; 
Mr. Sami Selçuk, Professor and President of the Turkish Court of Appeal ; Mr. V. Zorkin, President of the 
Constitutional Court of Russia ; 
69 Ms. Renate Jaeger, former German judge of the ECtHR ; Mr. M. Pellonpää, former Finnish judge of the 
ECtHR ; Mr. Lucius Wildhaber, former Swiss President of the ECtHR. 
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Convention: “The judges shall be of high moral character and must either possess the 
qualifications required for appointment to high judicial office or be jurisconsults of 
recognised competence”. The Advisory Panel receives the CVs of three candidates proposed 
by the States that have to propose a new judge to the ECtHR. The principle is that the 
Advisory Panel carries out a written investigation. Apart from the CVs, the Panel also resorts 
to its network (mostly judges) to get a clearer view of candidates’ profiles. If deemed 
necessary it may also organize hearings (they are not mandatory). Although the Advisory 
Panel suggested early in its existence that it might publish an annual report to the Committee 
of Ministers on its activities, it has so far not done so. The activities of the Advisory Panel 
have however twice been discussed during exchanges between the Chair of the Panel and the 
Ministers’ Deputies70. In addition, there have been informal meetings between the Chair of 
the Panel and representatives of the Parliamentary Assembly, such as the Chairperson of the 
Sub-committee on the Election of Judges, the President of the Parliamentary Assembly and 
the Secretary General of the Parliamentary Assembly.71 
 

If the list of three candidates does not cause any problems in terms of quality, the Panel 
informs the State. The State then forwards its list to the Parliamentary Assembly. On the other 
hand, when one or more names on the list present difficulties, the Panel asks the State for 
more information; herein lies its raison d’être: give the State an opinion which must remain 
confidential. It is a bilateral and confidential dialogue (Panel>each State).  If, after 
discussion with the State, the Panel is still not convinced of the candidates’ quality, it can 
reject them: the Panel informs the State which must then present a new list of three 
candidates. 

 
Here is a more detailed overview of the procedure with timings: 
 

“The members shall give their opinion on a list of candidates within five working days 
following the receipt of the list from its Secretariat. This should ensure that there is 
sufficient time to request additional information from the government concerned, if 
necessary. Within four weeks after the State Party submits the names of the proposed 
candidates and their curricula vitae (using the model CV form as supplied by the 
Parliamentary Assembly), the Government is informed of the views of the Advisory Panel. 
Given the fact that governments are requested to provide the necessary information to the 
Advisory Panel six weeks before the time-limit set by the Parliamentary Assembly for 
submission of the national list of candidates, this then leaves only two weeks to present a 
new candidate in case the Advisory Panel expresses doubts as to the qualifications of any 
of the candidates. Before the State Party submits the list to the Assembly, the newly 
proposed candidates’ qualifications should also be assessed by the Advisory Panel”.72 

A report by the Steering Committee of Human Rights of the Council of Europe of 29 
November 2013 points out some of the shortcomings of the procedure thus far and makes 
proposals for improvement. Firstly, the opinions are not always followed.73 This was the case 

70 On 4 April 2012 & 30 January 2013: see DH-GDR(2013)005). 
71 Steering Committee of Human Rights (CDDH), CDDH report on the review of the functioning of the Advisory 
Panel of experts on candidates for election as judge to the European Court of Human Rights, Strasbourg, 29 
November 2013, CDDH (2013) R79 Addendum II, para. 27. 
72 Steering Committee of Human Rights (CDDH), CDDH report on the review of the functioning of the Advisory 
Panel of experts on candidates for election as judge to the European Court of Human Rights, Strasbourg, 29 
November 2013, CDDH (2013) R79 Addendum II, para. 23. 
73  “Although neither is the government concerned required to follow the Advisory Panel’s advice, nor is the 
Parliamentary Assembly required to act consistently with it, it was noted that there was an instance in 2012 when 
despite the Advisory Panel’s view that a candidate was not qualified, the Government concerned maintained that 
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when the Czech Government obtained, thanks to a very aggressive policy, the election of “its” 
candidate who was the legal adviser to the Czech President, Vaclav Klaus. As Paul Engel 
stressed: “When a Government – like the Czech Government in the Pejchal case – ignores the 
negative opinion of the Evaluation Panel set up to ensure the quality of the judges elected and 
when it subsequently pushes through the rejected candidate in the plenary session of the 
Assembly Sub-Committee competent to make an election recommendation – that is not a sign 
of good faith cooperation. On the contrary, it reveals a systemic dysfunction that undermines 
the Court’s stability and authority.” 74  In this worrisome context, the Steering Committee 
proposes the following: “While the opinion of the Advisory Panel is non-binding, it may be 
assumed that the Sub-Committee of the Parliamentary Assembly gives due consideration to an 
opinion of the Advisory Panel on a particular list of candidates.” The Assembly should 
understand that the Advisory Panel is not a competitor, but a helpful body aimed at introducing 
political confidence – based on an objective expertise – in the appointment process. However, it 
should be noted that there is at least one counterexample with regard to France: the process to 
name a successor to the French judge Jean-Paul Costa (who was President of the ECtHR) in 
2010 was tainted by political maneuver that proved disastrous for France’s image. Nicolas 
Sarkozy’s Government had presented a list of three candidates, one of whom clearly did not 
have the required qualifications. The expert Panel’s control proved efficient since France did 
not hesitate to come up with a new, more credible, list. It should be recalled that this process 
appeared in the press and it damaged France’s reputation in the Human Rights Palace in 
Strasbourg! The SCHR Report, combined with the French experience, shows that State’s “bona 
fide” varies. The Panel’s unfavorable opinion was an affront to France who swiftly presented a 
new list. Other States do not have the same foreign policy in terms of legal affairs and the same 
idea of “standing” or a legal and political reputation to be maintained. The second shortcoming 
is that some States do not wait for the Panel to give its opinion…and directly forward their list 
to the Parliamentary Assembly.75 In the Steering Committee’s view, this is unacceptable: “The 
CDDH considers such practices by States Parties to be incompatible with the raison d’être of 
CM Resolution (2010) 26. States Parties are reminded of the need to submit lists of candidates 
well before the deadline by which they must submit their list to the Parliamentary Assembly. 
Likewise, the Parliamentary Assembly is invited not to proceed with the election process 
without allowing the Advisory Panel a reasonable time within which to inform the State Party 
concerned of its views on the intended candidates. Where a list of candidates has already been 
transmitted to the Parliamentary Assembly, the Advisory Panel should simultaneously transmit 
its views to the latter.”76 The third and last shortcoming concerns the original Operating Rules: 
the Advisory Panel indicated that it found them too restrictive, i.e. with respect to the holding 
of meetings and the use of information from sources other than the government. In its view, this 
warrants a re-evaluation of the Operating Rules in place.77 

person on the list of candidates and the Parliamentary Assembly subsequently elected that person to the Court” 
(CDDH Report, para.30). 
74 N. P. Engel, op.cit., p.450. 
75 “There have been instances in which State Parties have submitted lists of candidates to the Parliamentary 
Assembly and the Advisory Panel simultaneously, or only to the Parliamentary Assembly, without awaiting the 
Advisory Panel’s opinion and despite the Advisory Panel having requested additional time for examination of 
the curricula vitae concerned. In two instances, the Advisory Panel requested the Parliamentary Assembly not to 
proceed with the election process before it had been able to issue an opinion.” (CDDH Report, para.33). 
76 (CDDH Report, para.34). 
77 In the Operating Rules, a primarily written procedure is foreseen. The Advisory Panel can decide to hold a 
meeting “where it deems this necessary to the performance of its function”. In practice, seven meetings of the 
Advisory Panel were convened between January 2011 and October 2013 which seems to suggest that meetings 
have become the rule and not the exception. The Advisory Panel suggests making meetings the norm, 
considering that a purely written procedure does not allow for a meaningful discussion based on direct exchange 
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The second phase of the procedure is the intervention of the Sub-Committee of the 
Committee on Legal Affairs and Human Rights of the Parliamentary Assembly. Article 22 of 
the European Convention on Human Rights states that: “The judges shall be elected by the 
Parliamentary Assembly with respect to each High Contracting Party by a majority of votes 
cast from a list of three candidates nominated by the High Contracting Part.” National 
authorities must therefore forward their list directly to the Assembly. In order to fulfill its 
mandate in the most effective way possible, in 1997 the Assembly created a Sub-Committee on 
the Election of Judges to the ECtHR. Appendix to Resolution 1432 (2005)78 provides that the 
list of candidates for the election of judges, once submitted to the Parliamentary Assembly, 
should not be modified (para.1). The Assembly shall interrupt the procedure if one of the three 
candidates on a list withdraws before the first ballot. In such cases, it shall ask the government 
concerned to recomplete the list of candidates (para.2). The Assembly confirms its practice of 
listing candidates in alphabetical order on the ballot paper. It also underlines that any 
expression of governmental preference shall play no role in the deliberations of the Sub-
Committee on the Election of Judges to the European Court of Human Rights (para.3). The 
Sub-Committee hears the candidates (transport and accommodation expenses are provided for 
in the budget of the Council of Europe). The relevant criteria are the following : language skills, 
and gender equality. Regarding language skills, candidates must have a sufficient knowledge of 
at least one of the two official languages (English or French). When a candidate, who is 
otherwise considered suitable for the office of judge, does not have the required level of 
language skills at the date of the election, some members have proposed that the candidate 
could commit to taking an intensive course before taking office or, exceptionally, at the 
beginning of his/her mandate. With regard to the gender balance, in 2004, the Parliamentary 
Assembly took a new measure in terms of positive action. It decided to consider lists of three 
candidates on the condition they would contain at least one member of each sex. It went even 
further by inviting the Committee of Ministers to amend Article 22 to take this requirement into 
account.79 Nevertheless, some States and notably the smallest ones where there is only a limited 
number of qualified women, have underlined that, in rare cases, meeting this criteria was 
complicated. Therefore, should the Convention be amended they could not comply with it. 
Following a dispute with Malta (that presented male candidates only – twice – to replace the 
Maltese judge Giovanni Bonello), the Committee of Ministers requested the European Court’s 
opinion. The Court itself declared that although the Assembly’s approach relating to the 
promotion of gender equality was sensible, its automatic implementation, without any 
exception, did not comply with Article 21 of the Convention.80 Following the Court’s Advisory 
Opinion and two heated debates within the Assembly, it decided in its Resolution 1627 (2008) 
of 30 September 2008 to allow exceptions to this rule, but only once the concerned State Party 
has demonstrated it had tried in vain to find a qualified candidate of the under-represented sex. 

B. Proposals for the Inter-American System 

The experience of both European systems in terms of selection of candidates to the office of 
judge demonstrates two things: firstly that it is extremely difficult to achieve a system beyond 
reproach; secondly, and most importantly, that the system which, a priori, could be considered 

of views. The CDDH recalls that the Resolution foresees flexibility to accommodate the need for a meeting, 
assuming this is necessary for effective consultations on lists of candidates. However, when organising meetings, 
due account must be taken of budgetary constraints.” (CDDH Report, paras. 40 and 41). 
78 This important Resolution is enshrined in the Rules of Procedure of the Assembly, Strasbourg, January 2012. 
79  Parliamentary Assembly, Recommendation 1649 (2004), Candidates for the European Court of Human 
Rights, 30 January 2004, 8th Sitting. 
80  European Court of Human Rights, Advisory Opinion of 12 February 2008, on certain legal questions 
concerning the lists of candidates submitted with a view to the election of judges. 
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the most sophisticated (that of the Council of Europe), in practice is revealed to have important 
shortcomings. Based on the European experience in terms of selection procedures, I have 
decided to give some food for thought below, taking into account the downward slide observed 
in the European practices to help prevent any recurrence in the Inter-American system. 

The first important good governance rule would be the creation of an Independent Advisory 
Panel within the OAS. In my opinion, the power to set up the Advisory Panel should lie with 
the General Assembly of the OAS. In the European systems, the advisory panels were 
established by both intergovernmental bodies (representing States at the ministerial level). This 
“intergovernmental” element cannot be erased. It would not be realistic to dramatically change 
things at this stage. One could imagine that in order to perform this duty, the General Assembly 
would be supported by the Inter-American Juridical Committee (IAJC) in accordance with 
Article 99.81 The criteria regarding the composition of this Panel may also be borrowed from 
the European experience. Both European Advisory Panels comprise seven members. This 
number has given full satisfaction to date. This would probably be the case in the Inter-
American system too. The GA of the OAS must be bound, when establishing membership of 
the Panel, to take into account representation of different legal cultures, different geographic 
areas, differences in terms of gender and last but not least for the American continent, “ethnic” 
differences. The more representative the Panel is, the more it will be legitimate and able to be 
especially sensitive to candidatures – of equal competence – from women and ethnic minorities. 
The seven members would be appointed by the GA for a four year term renewable once, by the 
GA (in order to allow customs to be established in terms of the assessment and selection of 
candidates). European “criteria” to choose the members of the Panel could be maintained and 
completed by another which is essential in the Inter-American context: the role of civil society. 
Likewise, it would be good to provide a rule setting precisely the number of experts by “origin” 
(so as to avoid a “status” being over-represented), whilst giving a small preference to former 
members of the Inter-American Court and Commission, given their experience. The Advisory 
Panel could thus be composed of two members of the highest national courts;82 three former 
judges of the Inter-American Court (for the office of judge) or three former members of the 
Inter-American Commission (for the office of commissioner); two representatives of the civil 
society;83 Practice shows that the inquiry procedure cannot be a written one only. Hearings 
must be mandatory as they have proved essential to the concrete and effective understanding of 
candidates’ qualifications. Hearings and related expenses would be taken into account by the 
GA of the OAS. Candidates should send a model CV, similar to the one drafted by the GA of 
the Council so there are as many comparable elements as possible. When the Panel members do 
not agree on the list presented by a State – because they consider it to be particularly “weak” – 
the Panel could ask the State to propose another one within a set timeframe (one month for 
example); if not the Panel could consider that the State has renounced presenting candidates. It 
is also important to make publication of an annual report compulsory. This would guarantee 
that the selection process is transparent and contribute to enhance the Panel’s legitimacy. In this 
respect, it is very interesting to note the different practices of both European Panels. Reports by 
the ‘255 Panel’ as well as public statements by its members have contributed to making its 
assessment work transparent: it has established legitimacy gradually, whilst managing to 
protect candidates’ private lives (notably for those who were “rejected”). On the other hand, the 

81 “The purpose of the Inter-American Juridical Committee is to serve the Organization as an advisory body on 
juridical matters”  and Article 100 of the OAS Charter: “The Inter-American Juridical Committee shall 
undertake the studies and preparatory work assigned to it by the General Assembly.” 
82 These “highest national courts” are those of the States who have recognized the competence of the Court to 
provide candidates to the office of judge; on the other hand, regarding assessment of candidates to the office of 
commissioner, the “highest national courts” are those of all OAS Member States. 
83 They could be chosen from NGOs recognized by the OAS. 
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fact that the Advisory Panel of the Council of Europe has never published an annual report has 
proved frustrating for its members and contributed to its activities being very confidential – a 
negative. In its annual report, the Panel would present the number of candidates, the number of 
women and ethnic representatives, candidates’ profiles (judges, lawyers, professors) and the 
criteria taken into account to select them. At this stage, the important question is: what would 
the Inter-American Advisory Panel take decisions on? 

Practice in the European Union shows that non legally binding opinions (which at first 
appeared as a weakness) have actually become legally binding ones because EU Member States 
take the Panel’s opinion’s “moral value” (dixit J-M. Sauvé) very seriously. Since the opinion 
given concerns all candidates, States can only reject the Advisory Panel’s point of view 
unanimously, which has never happened. Practice in the Council of Europe – which a priori is 
seen as more democratic – has had the negative effects observed above. The Panel’s expertise is 
not systematically taken seriously by some States. Besides, “internal democracy” within the 
Council of Europe has meant that political bargaining at the election stage could not only 
bypass the Advisory Panel’s opinion, but could also circumvent the opinion of the “Sub-
Committee” of the Parliamentary Assembly. In short, democracy has run counter to 
competence several times. In the Inter-American system, the question of the competence of 
members of the Court and the Commission is not so central.84 As a matter of fact, it is easier to 
reach excellence when electing ‘only’ 7 judges and 7 commissioners as opposed to 28 judges 
(CJEU) or, even worse, 47 (ECtHR)! As a consequence, to us, what matters most for the Inter-
American system is the transparency of the procedure which must lie on the objectivity of 
candidate assessment. This will in turn protect the credibility of these two bodies’ members. 

A first option would be to grant the Advisory Panel decision making power (to help promote 
competence) and the power of election, which currently sits with the GA of the OAS should be 
eradicated as we know it generates the classic problem of vote trading. This solution would also 
give a better chance to excellent candidates from “small” countries85 and avoid politically or 
economically powerful States winning more easily the election of one of their nationals to the 
Commission and the Court.86 Therefore, decision making power would lie with the Panel. This 
new feature would be even easier to accept as members of the Panel would be selected by the 
GA of the OAS (together with the IAJC). A certain power would thus be granted to States 
ahead of the process; however, subsequently, they should accept the choice of the experts and 
endorse it. This dramatic change is the only one that can prevent any political bargaining in the 
election (be it the election by States (OAS) or by peoples’ representatives (as shown with the 

84 Although a number of NGOs as important as the CEJIL have stated the contrary (CEJIL, Aportes para el 
proceso de selección de miembros de la Comisión y la Corte Interamericanas de Derechos Humanos, 2005, p.9) 
and whilst it is true that in the history of the Inter-American system it has been noted that some candidates did 
not entirely possess all the required qualifications, we think that the existence of ‘isolated cases’ cannot be 
compared to the underlying problem that has greatly destabilized the European system (see Part I), to the point 
where the European Court’s ‘legitimacy’ was undermined. 
85 Similarly, it is revealing that some countries have never had any judges elected to the Court (such as Bolivia, 
El Salvador, Guatemala or Paraguay), whereas Colombia, Costa Rica, Venezuela, but also Chile and Mexico 
have had judges from their country elected several times. 
86 Mexico has currently (in 2014) three important representatives in the Inter-American system (the President of 
the Commission, the Executive Secretary of the Commission and a judge of the Court). This demonstrates a 
degree of political power of a country that ‘managed’ to have three personalities of unquestioned competence 
elected. Thankfully it can be considered positively as Mexico’s foreign policy in terms of legal affairs is 
characterized by the promotion of excellence with regard to international nominations (CEJIL, Aportes para la 
reflexión sobre posibles reformas al funcionamiento de la Comisión Interamericana y la Corte Interamericana 
de Derechos Humanos, submitted 27.3.2008, incorporated as OEA/Ser. G CP/CAJP-INF.100/08, 2.4.2008, p.19) 
and ‘defense’ of the Inter-American system. However, one can imagine the devastating effect if a country – 
promoting a more questionable policy – got the same results. 
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experience of the Parliamentary Assembly of the Council of Europe). In the end, political 
bargaining damages elected members. 87 For States to accept this rule, we could imagine a 
‘safeguard clause’ stating that only States unanimity could overthrow the Panel’s choice. 

This kind of proposal is probably the boldest but, at the same time, the least realistic given 
the continued power of sovereignty in international law. States, nowadays, would never accept 
such a dispossession of their political power, especially in the current Latin American context. 
A second solution is much more realistic. If, one day, the creation of the Panel is a success, it 
would certainly be more suitable to leave the final decision in the hands of the States (i.e. 
through the GA of the OAS). They will be accountable for their final choice. But at this stage, 
the creation of an Inter-American Panel has not yet been discussed within the OAS bodies… 
So, for now, a very fruitful and easy to implement idea would be to use the new public 
appointment process for the Commissioners agreed in 2013 before the Permanent Council88, for 
the appointment of judges. Some actors agreed that the hearing was very positive and 
instructive 89 . The best candidates were clearly and quickly identified. This kind of new 
“custom” is part of the good governance rules. It would be important that the same kind of 
scrutiny existed for candidates for a position in the Inter-American Court: a hearing before the 
Permanent Council which would be helpful, followed by the election by the General Assembly. 

 
The second important good governance rule would be to take into account some material 

criteria for selecting candidates. This rule is completely independent of the existence of an 
Inter-American Advisory Panel within the OAS. In other ways, meanwhile its creation is still a 
mere proposal, the criteria presented below can be used either by the GA or the Permanent 
Council (if the custom of hearings becomes stronger). 

 
The specific competence of the candidates in the human rights field could be scrutinized. 
Analysis of the profile of former judges of the Inter-American Court demonstrates that this 
requirement has not been taken into consideration systematically. In other words, in my 
opinion, the main question in America – as opposed to Europe – does not lie specifically within 
the candidates’ qualifications as such, but rather their orientation. I believe the competence of 
Inter-American judges is remarkable in many ways90; on the other hand, study of their profile 
shows that they did not all have a human rights background. Yet it is legitimate to strengthen 
this requirement’s effectiveness – as mentioned in the Statutes91 – for positions at the Inter-
American Court and Commission of Human Rights. 
The rules on the incompatibility of functions should be carefully scrutinized by the Panel 

87 It is obvious that we are rather ‘radical’. Whilst many authors have denounced the “politicization” of the 
election process for the offices of judge and commissioner – in 1998, H. Fáundez Ledesma, “La independencia e 
imparcialidad de los miembros de la Comision y de la Corte : paradojas y desafios”, J. Méndez & F. Cox (eds), 
El futuro del sistema Interamericano de los Derechos Humanos, IIDH, San José, 1998 ; in 2007, J. Schönsteiner, 
Revista IIDH, 2007 ; in 2012, O. Ruiz-Chiriboga, “The Independence of the Inter-American Judge”, The Law 
and Practive of International Courts and Tribunals, 2012 – none went as far as proposing to get rid of the 
election system. 
88 OEA/Ser. G./ CP/INF 6711/13, 22 April 2013 : convocation for a Regular Meeting. The Point 2 of the « Order 
of Business » was : Forum of candidates to the Inter-American Commission on Human Rights. The hearing is 
easy to reach on this web address :  
89 Members of the Diplomacy (like the Mexico and Jamaican Ambassadors before the OAS, Joël Antonio 
Hernandez Garcia and Stephen Vasciannie) as well as representatives of NGOs like Viviane Krsticevic, 
(Executive Director of CEJIL) and Katya Salazar (Executive Director of the Due Process of Law Foundation). 
They all seriously considered the hearing of candidates for positions to the Inter-American Commission held on 
Wednesday May 1, 2013 at a Regular Meeting on the Permanent Council. 
90 Maybe this point of view cannot be easily presented to the Commissioners… 
91 Article 4(1) of the Statute of the Court and Article 2(1) of the Statute of the Commission. 
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(Article 71 of the Inter-American Convention92 and Article 18(1) of the Statute of the Court93 
for judges and Article 4 of the Rules of Procedures of the Commission94). As judges and 
commissioners do not work full time, very strict rules on incompatibility will have to be put in 
place ahead of the process to make sure that the candidates’ functions in their own country are 
absolutely compatible with those they would have in the Inter-American system. The exception 
provided for in Article 18(1) of the Statute of the Convention relating to the office of judge 
should be interpreted as strictly as possible – not to say ruled out. Apart from the real problems 
that arise in terms of independence from holding a position in the executive branch of 
government (even if there is no “direct control” by the executive) or in a diplomatic mission, it 
is the image and therefore the legitimacy of the Court which is ultimately at risk.  
The language skills could be strictly controlled. This aspect has become crucial in Europe. In a 
bilingual Court like the ECtHR, it is absolutely necessary to possess an active knowledge of 
one official language of the Council of Europe and a passive knowledge of the other (i.e. 
enough to understand nuances of complex legal documents). This point is also important in the 
Inter-American context. It is utterly crucial, if not fundamental, to the office of commissioner 
(given the location of headquarters and its remit). This is also the case for the Court. First of all, 
it would be a way of further ensuring unity between Anglo-Saxon and Latin worlds, thus 
reinforcing a ‘common’ approach to legal cultures and interpretation of rights;95 secondly, more 
pragmatically, it would guarantee that in the future, if a judge came from an Anglo-Saxon 
country, costly translation of debates and procedural documents would not be required. If a 
candidate, otherwise fully qualified to pursue the duties of judge does not possess the necessary 
language skills at the date of election, the Inter-American Advisory Panel (or the Permanent 
Council, or the General Assembly) could require that at the hearing they make a firm 
commitment to take an intensive course before taking office or, exceptionally, at the beginning 
of their mandate. 
Last but not least, representativeness in terms of gender equality and ethnic representatives 
could be much improved. In my opinion this is a major issue. It should be on the agenda of the 
GA of the OAS and of the main civil society organizations in Latin America over the next few 
years. Presentation of female candidates and of ethnic minorities should be strongly 
encouraged, especially in countries where the “indigenous issue” has been “constitutionalized”. 
If the composition of the Commission has been quite representative over the years, the 
composition of the Court is clearly unacceptable. In 35 years, out of 35 judges, only 4 have 
been women 96 . There are none in the current Court. In 2014, such a state of affairs is 

92  Article 71 of the Inter-American Convention: “The position of judge of the Court or member of the 
Commission is incompatible with any other activity that might affect the independence or impartiality of such 
judge or member, as determined in the respective statutes.” 
93 Article 18(1) of the Statute of the Court: “1. The position of judge of the Inter‐ American Court of Human 
Rights is incompatible with the following positions and activities: 1. Members or high‐ ranking officials of the 
executive branch of government, except for those who hold positions that do not place them under the direct 
control of the executive branch and those of diplomatic agents who are not Chiefs of Missions to the OAS or to 
any of its member states; 2. Officials of international organizations; 3. Any others that might prevent the judges 
from discharging their duties, or that might affect their independence or impartiality, or the dignity and prestige 
of the office.” 
94 Article 4 of the Rules of procedure of the Commission: “The position of member of the Inter‐ American 
Commission on Human Rights is incompatible with the exercise of activities which could affect the 
independence or impartiality of the member, or the dignity or prestige of the office. Upon taking office, members 
shall undertake not to represent victims or their relatives, or States, in precautionary measures, petitions and 
individual cases before the IACHR for a period of two years, counted from the date of the end of their term as 
members of the Commission.” 
95 On the «Anglo-Latin Divide » question, see the excellent and very subtle analysis of Paolo G. Carozza. 
96 Former women judges have included Cecilia Medina Quiroga (2004-2009, Chile), Sonia Picado Sotela (1988-
1994, Costa Rica), Rhadys Iris Abreu Blondet (2007-2012, Dominican Republic), and Margaret May Macaulay 
(2007-2012, Jamaica). J. Mo Pasqualucci has painted a very interesting portrait of Sonia Picado, «Sonia Picado, 
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outrageous. The idea is not to promote women or ethnic representatives with profiles not as 
good as men. The idea is to encourage qualified women and ethnic persons. I find it hard to 
believe that ‘big’ countries in political and economical terms could not find female candidates 
or from the ethnic minorities with strong competence97. On the other hand, we can imagine that 
in ‘small’ countries it can be hard (as it has been in Malta) to draw up lists including women 
and/or ethnic representatives. In such cases, the State will have to demonstrate that it has 
complied, in the national selection procedure, with all the requirements listed in Part I of this 
study, in order to encourage female and ethnic candidates. The potential absence of a woman or 
an ethnic representative should be exceptional.98 

 
 

III. Concluding remarks  

This article has tried to explore only one of the numerous factors which have an impact on the 
independence of both bodies of the Inter-American Human Rights System. I would like to 
conclude by examining the question of tenure and reappointment. Whilst the issue of the term 
of office of judges and commissioners is not strictly part of the questions relating to their 
selection and election process, it should be mentioned that their independence would be much 
better protected if the term was longer and non renewable. Yet today judges are elected for 6 
years and can be reelected only once (Article 54 of the American Convention), 99  whilst 
commissioners are elected for 4 years and can also only be reelected once (Article 6 of the 
Statute of the Commission and Article 2(1) of its Rules of procedure).100 It would be preferable 
to have their term coincide with judges by making it longer but non renewable. The European 
experience is key. The Council of Europe – having tried several solutions and realizing the very 
serious negative aspects of renewable terms – has opted in Protocol No 14 for a non-renewable 
term of 9 years.101 This step was unanimously welcome by practitioners (lawyers and NGOs), 
representatives of academia and last but not least, the judges themselves.102 In this context, we 
could imagine a similar non-renewable term of office of 8 or 9 years for judges and 
commissioners. Jurisprudence coherence and continuity would be ensured, as well as the 
independence of members of the Commission and Court who could, without any difficulty, 

First Woman Judge on the Inter-American Court of Human Rights, Human Rights Quaterly, vol.17, n°4 
(Nov.1995), pp.794-806. Cecilia Medina Quiroga academic work has been impressive: C. Medina Quiroga, The 
Battle of Human Rights, Gross Systematic Violations and the Inter-American System, Martinus Nijhoff 
Publishers, 1988, 363 p. ; La Convencion americana : vida, integridad personal, libertad personal, debido 
proceso y recurso judicial, Universidad de Chile, Facultad de derecho, Centro de derechos humanos, 2005, 428 
p. 
97 It is hard to realize that even if a Feminist approach of International Law has created a lot of inventive legal 
literature – see especially, H. Charlesworth, Sexe, Genre et droit international, Paris, Pedone, 2013, p. (Col. 
Doctrines) – normative change is still very slow.  
98 The ECtHR, the International Criminal Court and the African Court on Human and Peoples’ Rights have non 
legally binding rules aimed to encourage a fair representation of genders amongst their members. 
99 Article 54(1) of the American Convention: “The judges of the Court shall be elected for a term of six years 
and may be reelected only once.” 
100 Article 6 : “The members of the Commission shall be elected for a term of four years and may be reelected 
only once.  Their terms of office shall begin on January 1 of the year following the year in which they are 
elected.”  
101  Explanatory Report to Protocol No. 14 to the Convention for the Protection of Human rights and 
Fundamental Freedoms, amending the control system of the Convention, para. 50 : “The judge’s terms of office 
have been changed and increased to nine years. Judges may not, however, been reelected. These changes are 
intended to reinforce their independence and impartiality, as desired notably by the Parliamentary Assembly in 
its Recommendation 1649 (2004). 
102  Popescu C-L., “La Cour européenne des droits de l’homme”, Indépendance et impartialité des juges 
internationaux, Ruiz-Fabri H., Sorel J-M., (dir.), Paris, Pedone, 2010, p.83. 
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implement the famous “duty of ingratitude” towards their country of origin. 

Within the Latin American context, this is an idealistic proposal. Firstly, it would require 
revision of the American Convention - at least for the tenure of the Judges - and as we have 
seen, it is not realistic or appropriate currently. But, it is something important to keep in mind 
for the long run, when the crisis of the Inter-American Human Rights System will become…an 
old story. 
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